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U, %. District Court. 
[Southern District of New-York.] 


In ApMIRALTY. 


° 
Before the Honorable SAMUEL R. BETTS. 


James SpracuE and others v. J. Seupy West.—26th July, 1849. 
DEMURRAGE. 


The shipper of a cargo is liable to the vessel for any unnecessary detention in loading or un- 
loading, although no express contract is made on the subject. Whether the same rule ap- 
plies to a mere consignee. Quere. ; 

Every improper detention of a vessel may be considered a demurrage, and compensation may 
be obtained for it under the name of demurrage. 

The vessel takes the hazard of working weather. The shipper takes the risk of roads and 
means of transportation. He is to take the cargo as delivered to him at the vessel’s side, and 
to supply means of removing it as fast as the vessel can be reasonably discharged. If he 
fail to do it he is liable for the damages. 

The Admiralty has jurisdiction over sea, freights and demurrage resulting from such voyages. 


Tue schooner John R. Watson, took in at Philadelphia a cargo of 
coal belonging to J. Selby West, and consigned to him in New-York. 
The usual bills of lading were signed, freight payable in New-York, 
and the delivery of the cargo to West at the foot of 42d street, (his 
coal yard,) without any stipulation as to demurrage, detention, or lay 
days. The vessel arrived in New-York, at the foot of 42d street, on 
the 19th Dec., and was ordered by the consignee to 29th street to dis- 
charge. He was notified that the vessel was ready on the 20th, and 
again in writing on the 2ist. Four working days were enough to dis- 
charge the cargo, and the captain and his men were at all times rea- 
dy, but the vessel was not in fact discharged till the 4th January, 
because the consignee did not send carts enough to remove the coal 
as fast as it could be discharged. The owners of the vessel filed this 
libel against the consignee in personam for damages for the deten- 
tion of the vessel.* 


a 





* The libel in this cause may be found at length in Benedict’s Admiralty, p. 520. 
VOL. VIII. 31 
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The defendant denied the jurisdiction of the court ; denied his lia- 
bility in the absence of an express contract, and justified the delay 
on the ground of bad weather, bad streets, and the distance of the 
vessel from his coal-yard. The cause was argued by Mr. Benedict, 
for the libellant, and by Mr. Brewster, for the defendant. 


Per Curiam.—A cargo of 194 tons of coal belonging to the defend- 
ant was shipped at Philadelphia on board the libellant’s vessel. The 
master signed a bill of lading to deliver the same to the respondent, 
at forty-second street, New-York, for ninety cents per ton freight. 

The vessel arrived at the place designated on the 19th of Decem- 
ber last, and the respondent not being able to receive the coal at that 

lace, ordered him to moor at twenty-ninth street, and unload there. 
She took her berth at that place the same day, and the next morning 
was ready to commence discharging, of which a verbal and then a 
written notice was given the respondent, with further notice that de- 
murrage would be claimed of him for any unnecessary detention of 
the vessel. The written notice was served the 21st. The respon- 
dent failed supplying the carts necessary to remove the coal, and the 
vessel was not fully discharged of her cargo until the 4th of January. 
Although the weather was at times stormy and the roads bad, yet on 
the proofs, neither was such as to prevent unloading the vessel at 
once, and it is weil established, that with ordinary diligence the cargo 
could have been delivered in threedays. The libel alleges four days 
was amply sufficient. 

The libellant undoubtedly took the hazard of working weather. 
The evidence to that point is satisfactory, that coal was constantly 
unladen and carted from North river piers during these days, and a 
vessel of the burthen of this one, coming to her dock the same day, 
was completely discharged, having 150 tons on board, and sailed 
again within three days. Accordingly, the state of the weather did 
not prevent the work being done. 

The respondent is bound to take the risk of roads and means of 
transportation. He isto take the coal as delivered him at the vessel’s 
side, and to supply means of removing it as fast as the vessel can be 
reasonably discharged. : 

This is the general rule of maritime law,(The Grafton, 4 vol.; De- 
cisions 79, affirmed on appeal,) and the evidence in the present case 
shows it the established custom of the coal trade at this port. 

The respondent had then the 20th, 21st, 22d, and 23d of Decem- 
ber, when there was suitable weather, and the vessel in readiness to 
discharge, which would have afforded him time to take away the 
whole cargo. But giving him four full days, including the 21st, and 
deducting Sunday, the 24th, and Christmas, the vessel should have 
been discharged the 26th, and all her detention beyond that period 
was unnecessary, and caused by the fault and delinquency of the re- 
spondent. 

The position is taken by the respondent that demurrage is only re- 
coverable on express stipulation to pay it, and that the bill of lading 
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being an ordinary one in this case, the libellants have no remedy 
against the consignee, beyond the freight stipulated to be paid. 

It is not to be denied that the policy would be wise and liable to 
less disturbance in navigation and trade, if the parties, as is suggest- 
ed in some of the English cases, would seat note in the bill of lad- 
ing or charter party, the time allowed for unlading or lading, and the 
consequence of overrunning the period; and probably, upon the 
more modern authorities, (Abbott, 304 ; 3 Johns. R. 342,) the consignee 
cannot be made liable on an implied obligation for demurrage, no ex- 

ress agreement or stipulation being made in the charter party or bill 
of lading in respect to it or lay days. 

But the doctrine is different in regard to the freighter. He is held 
liable to the vessel for any unnecessary detention in loading or un- 
loading, although no express contract is made on the subject, (Holt’s 
Law of Shipping, p. 3, ch. 1, § 25,) and to the same effect are the 
ancient ordinances, and the rules of other maritime countries, (1 Va- 
lin, 649, 650,) and the English courts, though hesitating somewhat at 
terming the compensation demurrage, hold that the freighter or con- 
signee who improperly detains a vessel, is liable to a special action 
on the case for the damage resulting from such detention, (9 Car. & 
P. 709; 11 Mees. and Wels. 498.) Courts of Admiralty proceed 
upon the right without regard to forms or modes of actions ; but in- 
dependent of that, the suggestion that demurrage only results from 
contract is undoubtedly giving too narrow an effect to the term. Eve- 
ry improper detention of a vessel may be considered a demurrage, 
and compensation in that name be obtained for it. (2 Hagg. 317 ; 
9 Wheat. 362; 6 N. Y. Legal Obs. 303.) Demurrage is only an ex- 
tended freight or reward to the vessel in compensation of the earn- 
ings she is improperly made to lose. 

The jurisdiction of the court on sea freights and demurrage result- 
ing from such voyages, it appears to me, is indisputable, and the 
branch of the defence resting on exceptions to the jurisdiction is over- 
ruled. : 

I shall, accordingly, decree against the respondent or owner of the 
cargo damages by way of demurrage for the unnecessary detention 
of the vessel from the 26th of December to the 4th of January. 

Various methods of computing these damages are referred to and 
adopted by the courts. (Anne Catharine, 6 Rob. 10; Holt, 338, 
§ 28; Abbott, 304; 6 N. Y. Legal Obs. 303.) The usual earnings 
of the vessel in her regular course of employ is, perhaps, one method 
as much entitled to approval as others frequently adopted. At ave- 
rage voyages of from fifteen to eighteen days, the vessel was earning 
at the time about $10 per day. No doubt that is a low estimate of 
her worth to the owners. But it is as safe a criterion to guide the 
judgment of the court in awarding damages, as the opinion of wit- 
nesses to her worth in market by the month or day. It belonged to 
the libellants to make the matter certain, or supply a method of com- 
putation by which the court could ascertain the damages with rea- 
sonabie satisfaction. Upon that basis, her detention would deprive 














244 THE NEW-YORK LEGAL OBSERVER. 


N. Y. Supreme Court.—Heyward and others v. The Mayor, &c., of N ew-York. 








her of earning, as then fitted out, manned and provisioned, from $10 
to $12 per day, I shall allow for the nine days’ detention $100. 
Decree for $100 damages and costs. 


This cause was carried to the Circuit Court by appeal. The ap- 
peal, however, was abandoned, and the cause was settled without 
an argument. 


N. D. Supreme Court. 


[May General Term, 1850.] 


Before EDMONDS, EDWARDS, and MITCHELL, Justices. 


Witi1am C. Heywarp and others v. THe Mayor, &c., or New- 
Yorx«K. 


PRIVATE PROPERTY TAKEN FOR PUBLIC USE BY A MUNICIPAL 
CORPORATION. 


Where private property is taken for a public use by a municipal corporation of varied powers 
and duties, in the exercise of the right of eminent domain, delegated by the state, in a proper 
case, and the estate which the corporation is authorized to take is a fee simple absolute, for 
which full compensation is made, the property does not revert to the owner in case the pub- 
lic use is discontinued. 

Property taken by such a corporation for ->n Alms-house establishment is not subject to the 
same rule as that which applies to land taken for a road by a turnpike company. 


The facts sufficiently appear in the opinion. 


Moore and Havens, for the plaintiffs. 


H. E. Davies, for the defendants. 


By the Court. Epwarns, J.—In the year 1818, the defendants 
in the suit were seised and possessed of certain lands and premises, 
situated in the then ninth ward of the city, which were used and oc- 
cupied for an Alms-House estalishment. At that time the wants of 
the city were supposed to require that the establishment should be 
enlarged, and that lands lying contiguous thereto should be taken for 
that purpose. In reference to this supposed necessity, a memorial 
was presented to the legislature, and on the 21st of April, 1818, an 
act was passed authorizing the defendants to take possession of the 
said lands, on paying the value thereof, to be assessed in the manner 
directed in a previous act, passed March 29th, 1816 ; and it was pro- 
vided that on such payment, the defendants should become seised of 
the said lands in fee simple absolute. After the passage of this act, 
and on the 19th of May, 1819, the commissioners appointed under 
the act made their final report, by which they assessed the value of 
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the property at $13,090 ; and shortly afterwards that sum was ten- 
dered to Mrs. Rogers, the then owner of the lands, and received by 
her. The defendants then entered into the possession of the property, 
and continued in the occupation and use of it, for the purposes of an 
Alms-House establishment, until the year 1845, when the establish- 
ment was removed to Blackwell’s Island, and the lands were sold 
by the defendants. 

Upon this state of facts, the plaintiffs, who are the representatives 
of Mrs. Rogers, claim that they are entitled to the moneys received 
by the defendants upon such sale. 

The first ground upon which the plaintiffs rest their claim is, that 
the property in question was not taken for a public use, and that, for 
that reason, the act of April 21st, 1818, was unconstitutional and 
void. ; 

It is a fundamental principle incident to the sovereignty of a State, 
that by virtue of the right of eminent domain, it may, in a proper 
case, take private property for public use. But it has never been 
supposed that the right of eminent domain conferred any greater 
power than this. The constitution of 1777, contained no provisions 
similar to that contained in the constitution of 1821, in reference to 
the taking of private property for public use, and even that provision 
does not profess to define the extent of the right of eminent domain, 
except that it makes it a condition precedent to its constitutional ex- 
ercise, that a just compensation shall be made to the party whose 
property shall be taken. 

But it has been held by high authority that there is a restriction 
upon the legislative power in this respect, distinct from any constitu- 
tional provision. In the case of Wilkinson v. Leland, (2 Peters, 657,) 
the court say that “ that government can scarcely be deemed to be 
free, where the rights of property are left solely dependant upon the 
will of the legislative body, without any restraint. The fundamental 
maxims of a free government seem to require that the rights of per- 
sonal liberty and private property should be held sacred.” And in 
_ the case of Taylor v. Porter, (4 Hill, 145,) it was contended by one 
of the members of the court, that the legislative power over the pro- 
perty of a citizen was restricted to cases of public necessity by that 
provision contained in all the constitutions of this State, which de- 
clares that no member of the state shall be deprived of any of the 
rights and privileges secured to any citizen thereof, unless by the 
laws of the land. Again, it has been suggested by distinguished ju- 
rists that real property, being held by grant from government, it 
would be a violation of contract, and repugnant to the constitution 
of the United States, to take private property for any other than a 
public use, without the consent of the owner, (2 Kent’s ‘Com. 340 ; 
Beekman v. Saratoga Railroad, 3 Paige,73; Taylor v. Porter, 4 
Hill, 149, and there can be no doubt that an act of the ‘egislature 
passed anterior to the constitution of the year 1821, delegating the 
power to take private property for a use clearly and avowedly pri- 
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vate, would be held void upon some, if not all of the grounds above 
stated. 

The question then arises whether the lands of Mrs. Rogers were 
taken for a public use. 

It is not denied that an Alms-House establishment, in the neigh- 
borhood of a large city is, not only eminently beneficial, but indispen- 
sable. In this case the lands were not taken for the purpose of build- 
ing an Alms-House. The establishment already existed, and the 
wants of a rapidly growing city required that it should be enlarged. 
It became then not only convenient, but absolutely necessary, to 
take these particular lands. Noothers would have answered the pur- 
pose, unless the establishment had been removed. 

But it is said that the act of March 29th, 1816, the provisions of 
which are adopted in the act under which the property in question 
was taken, contains a recital that a memorial had been presented to 
the legislature, in which it was stated, that the defendants were de- 
sirous to become possessed of certain lands therein described, for the 
purpose of erecting thereon a public market, and with the right of 
converting and disposing of the lands for other public purposes, or oth- 
erwise, whenever they or their successors might deem the continuance 
of the market there unnecessary ; and it is contended that this recital 
shows that the defendants intended to take the property in question 
for other than a public use. It will be remarked that no such re- 
cital is contained in the act of 1818 ; and that the previous act is re- 
ferred to merely for the purpose of pointing out the manner in which 
the title to the property should be transferred to the defendants. 
But, even if both acts had contained the same recital, and if the 
State had transcended its legitimate power, we think that under the 
circumstances of this case, the plaintiffs would be without remedy on 
that ground ; for it is an admitted fact that the testator of the plain- 
tiffs received the sum awarded by the commissioners as the value of 
the property, and it does not appear that she ever objected to the va- 
lidity of the law, either on constitutional or other grounds. 

It is said, however, that she acted undercompulsion. But such is 
not the fact. The proceedings by which the defendants obtained pos- 
session of the property were compulsory, but her acceptance of the 
sum awarded to her was voluntary. If the act was void, she could 
have refused to receive the money, and she would have been entitled 
to recover the possession of the property which had been illegally 
taken from her. By her acceptance of the money she acquiesced in 
the validity of the law. Clay v. Smith, 3 Peters,411; Lee v. Tillot- 
son, 24 Wend. 337 ; The People v. Murray, 5 Hill, 468. 

The next ground on which the plaintiffs claim relief is, that the 
public use for which the land was taken, being abandoned, the right 
to it, or its proceeds, belongs to the plaintiffs as the representa- 
tives of Mrs. Rogers; or, in other words, that the defendants took 
it subject te a condition that when it should cease to be occupied for 
a public use, it should revert to the original owner. 

It is not pretended that any such condition is expressed in the act 
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under which the land was taken. On the contrary, the act declares 
that when the value of the land, as assessed by the commissioners, 
shall be paid by the defendants, they shall become and be seised in 
fee simple absolute. The legislature in the exercise of the right of 
eminent domain, possessed the power to give a complete and uncon- 
ditional title. They deemed it necessary to do so, and they were the 
judges of the necessity. (See 2 Kent, 340.) The sum which the de- 
fendants were bound to pay, and which they did pay, and which Mrs. 
Rogers accepted, was the full value of the fee. And it is not obvious 
upon what principle of equity a condition should be implied, the effect 
of which would be to divert a right thus acquired. There has been 
no hardship in the case: for a full equivalent was received by Mrs. 
Rogers. It is true that subsequent events have proved that if she had 
retained the property, until the time when it was sold by the 
defendants, it might have been for her advantage ; but this does not 
show, nor does it tend to show, that she did not receive a full con- 
sideration at the time the land was taken. It is not pretended that 
the price which was paid was below the then standard value; and 
because years of almost unimagined prosperity have caused an in- 
crease of wealth and population, and a corresponding rise in the va- 
lue of real estate in the city, can it be seriously argued that the com- 
missioners in making their estimate acted in error, or under a mis- 
take? The estimated value of the unimproved property contiguous 
to the city is founded, to a great extent, upon anticipation, and it has 
never been supposed, at any particular time, that the expectations of 
the public in reference to the future, were not sufficiently sanguine ; 
— subsequent experience may have shown that such was the 

act. 
But it is said that in this case there was misrepresentation in the 
application for the law under which the land was taken. There is 
no proof of any such misrepresentation. The defendants stated that 
they wanted the property for purposes connected with the Alms- 
House establishment. It is not denied that such necessity then ex- 
isted, and it appears that it continued to exist for many years after- 
wards. It is said, however, that the subsequent acts of the defend- 
ants show that there was intended deception. But can it be gravely 
urged, that a corporation, whose representatives, and whose policy 
and principles are constantly changing, invoked the aid of the legis- 
lature to obtain possession of a piece of property, the use of which 
was then necessary for the public good, with the intention of prac- 
tising a fraud upon a highly respectable and unoffending citizen, 
which could only be consumated at the end of a quarter of a cen- 
tury ? : 

Again, it is contended, and somewhat inconsistently with the 
other views which have been by the plaintiffs, that here a state 
of facts has occurred, which could not be fairly contemplated, nor 
provided for, and which is contrary to the basis upon which the land 
was taken, and that a court of equity ought to interfere to prevent in- 
justice. Upon this point the case of Quick v. Stuyvesant, (2 Paige, 84,) 




















248 THE NEW-YORK LEGAL OBSERVER. 





N. Y. Supreme Court.—Heyward and others v. The Mayor, &c., of New-York. 





was cited upon the argument. But what are those facts which were 
not contemplated by the parties? In the first place, the limits of the 
city have extended with a rapidity which had not been foreseen. 
And, secondly, the defendants made a purchase of an island pecu- 
liarly adapted to the accommodation of the public establishments of 
the city. It was owing to the concurrence of both of these circum- 
stances that the change of location of the Alms-House establishment 
was made. It will be remembered that this event, which created 
the ex post facto equity upon which the plaintiffs rely, did not occur 
until twenty-six years after Mrs. Rogers became divested of her pro- 
perty—that it is an event of which she never knew—and which it 
was reserved for her grand-children to witness. It is sufficient to 
say, that courts of equity have never gone to such a length. 

But it is said that this case is analagous to that of a turnpike road, 
and that when a turnpike road has ceased to be used as such, the 
land reverts to the former owner. In the case of Hooker v. Utica 
and Minden Turnpike Road Co., (12 Wend. 371,) it is intimated that 
such is the law of this state. But there isa wide distinction between 
the two cases. A turnpike road is a highway in which the public 
have a qualified easement—that is, the ght to pass and repass up- 
on the payment of a certain toll established by law. A turnpike 
company, as a condition of its existence, is bound by law to make a 
road of particular dimensions. It is bound to continue the road for 
the public use, and when it ceases to do so it ceases to be a corpora- 
tion. While it continues to be a company, it has the fee in the soil 
of the road; but when it ceases to be a company, the title must, ex 
necessitate, vest in some one else. And it would seem reasonable 
that it should revert to the original owner. In the case before us, 
however, the title to the land in question became vested in the de- 
fendants as a municipal corporation of varied and extensive powers 
and duties—a.corporation bound to provide suitable accommodations 
for aclass of its inhabitants which will always exist in spite of the 
wisest police regulations. If one location is given up, it must be 
merely for the purpose of obtaining another more convenient. And 
if the corporation has obtained property through the instrumentality 
of the State, in a proper case, in good faith, there can be no good rea- 
son why a new location should not be paid for by the sale of that 
which has been abandoned. The paramount interest of the public 
requires it. And the party whose property has been taken shares in 
the benefit equally with others. 

The bill of complaint must be dismissed with costs. 
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3n the Court of Appeals. 


[State- of New York.] 


Before the Honorable GREENE C. BRONSON, Presiding Judge, and Judges RUGGLES, 
GARDINER, JEWETT, HURLBUT, PRATT, TAYLOR and HARRIS. 


Tuomas CiowEs anD Nancy HIS WIFE, Appeliants, against 
Tue Farmers’ Loan anp Trust Company, Respondents. 


June Term, 1850. 


A corporation was created by statute, with power io make life and fire insurances, to grant 
annuities, and to make loans and invest its capital on bonds and mortgages ; and the last 
section of the act declared that it should expire at the end of fifteen years, except as to 
insurances upon lives and granting annuities. By a subsequent statute, passed at the same 
session, the corporation was authorized to receive and execute trusts, of all kinds of pro- 
perty, in the same manner as other matters, and was directed to convert that property and 
invest the same in stocks and bonds and mortgages. It also provided for an increase of the 
capital stock of the company from $500,000 to $2,000,000. A statute, passed fourteen 
years afterwards, classified the directors, and limited the amount of trusts to five millions of 
dollars. Neither of the acts subsequent to the first contained any limitation upon the exis- 
tence of the company. 

Held.—That the charter was perpetual. That the limitation to fifteen years did not apply 
to the life insurance, annuity or trust powers conferred on the company ; and that it had 
the power to loan money on bond and mortgage after the fifteen years had expired. 

That, in respect to the three principal purposes for which the corporation existed, it had power 
to loan on bond and mortgage. 

The power to loan is a necessary incident, and is implied as to all those purposes, although 
the express power to loan expired with the fifteen years. 

The case of The Farmers’ Loan and Trust Company v. Perry, (3d Sand. Ch. R. 339) con- 
sidered and confirmed. , 


The following is a brief statement of the principal facts in this 
cause, arising on a bill of foreclosure : 

On or about the 19th August, 1837, the appellant, Thomas Clowes, 
applied to the respondents for a loan of money, and, on the 23rd day 
of September thereafter, he borrowed of them $3,000, and gave his 
bond and mortgage for its repayment, dated the first mentioned day, 
conditioned to pay that sum within one year from date, with interest 
at seven per cent. per annum, payable yearly, as the same should ac- 
crue on the first day of November in each year. 

The money thus loaned to the appellant was received by him in 
two checks for $1500 each, drawn by the respondents on the Bank of 
America, each dated the 23d of September, 1837, payable to the order 
: the appellant, which were drawn by him, he having first endorsed 
them. 

It appeared that the application for the loan was made by Judge 
Cushman, to whom the respondents had previously agreed to loan 
$28,000, upon his furnishing good security by bonds and mortgages, 
who probably received the checks, and that he transferred to the 
— 60 shares of Phenix Bank stock on the day the checks were 

ated. 
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This stock was nominally worth $100 per share, and was at that 
time selling much above par. It was transferred by Judge Cush- 
man to the appellant at 24 per cent. advance. 

The respondents had previously held a much larger amount of 
Phenix Bank stock as a security for a debt due from Judge Cush- 
man, and transferred to him 60 shares on the day he transferred 
them to the appellant. 

It was proved that the respondents knew nothing of the transac- 

tions between Judge Cushman and the appellant, and had no interest 
in them or in the stock, and that the terms of sale of the stock were 
those of Judge Cushman alone, and the benefit of the sale exclusive- 
ly his. 
The cause was heard on pleadings and proofs before Vice-Chan- 
cellor McCoun, who made a decree for the respondents, which being 
appealed from, was affirmed by the Supreme Court, before Justices 
Harris, Watson and Parker in the Third Circuit. 











N. Hill, Jr., for the appellant, argued the following points :— 


I. The Complainants had no express legal authority to take said 
Bond and Mortgage, because their charter had expired at the time of 
the loan. 

The 20 Sect. of their charter, passed 22d February, 1822, says 
this act shall expire at the end of fifteen years from the time of its 
passage, except as to Insurance upon lives and of the granting of an- 
nuities, provided that all contracts previously made shall be binding 
and obligatory. 

Bond and Mortgage dated August, 1837. 

By an act passed same session, 17th April, complainants were fur- 
ther authorized to receive property on trust. 

The evidence of Delafield & Fitch, prove, as far as a negative 
can be proved, that the Loan was not made either under the 
Trust Act or under the exceptions in the limitation clause. 

If it had been, the complainants could have shown the affirmative, 
and under such evidence were bound to do so. 

They had neglected to make the annual statements required by 
law, and this warrants a presumption against them. The act 
of Aprl 30th, 1836, was doubtless intended by complainants as a 
renewal of their Charter, indefinitely and therefore perpetually. But 
it fails of its purpose because the complainants might have a legal 
existence beyond the fifteen years, whether the exceptions in the li- 
mitation clause contemplated the making new policies or only provided 
for existing ones, which must necessarily be uncertain in their dura- 
tion, and this last view receives confirmation from this clause, * pro- 
vided that all contracts previously made'shall be binding and obliga- 
tory.” ' 

The 18th Sect. of the Act provides that in respect of all debts 
which shall be contracted by the said Corporation before the time li- 
mited for the expiration of this Act, the persons composing the said 
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corporation at the time of its dissolution shall be responsible in their 
individual and private capacities to the extent of their respective 
shares in the funds of the said corporation, at the time, and no further, 
in any suit or action to be brought and prosecuted after the dissolu- 
tion of the said corporation. 

II. The complainants had no implied power to loan money, be- 
cause that power had been expressly given and expressly taken away 
by limitation : no implication can arise against the express words of 
a statute. 5 Hill, 226. : 

Even under more favorable circumstances, where there was 
nothing to negative the implication, the courts have held that the 
power to insure, &c., does not imply the power to loan money. N. 
Y. Firemen’s Insurance Co. v. Ely, 5 Connecticut Repts. 567, 569, 
574; Firemen’s Insurance Co. v. Ely, 2 Cowen, 699; Sutherland, J. 
709-10, Ch. J. Savage ; North River Insurance Co. v. Lawrence, 3 
Wend. 485; Beach v. Fulton Bank,.same, 583; Life and Fire In- 
surance Co. v. Mechanics’ Insurance Co., 7, Wendell 34; 5 Hill, R. 
226, 2, Cranch, 166. 

This loan was not made by complainants out of surplus cash. 
They loaned it in September, because in the April before 
they had agreed with Cushman to do so. ‘They had not 
cash to loan. They virtually exchanged Phenix Bank stock 
for mortgages, and enabled J. P. C. to obtain from each of the mort- 
gagors a bonus, which indemnified him for relinquishing the other ar- 
rangement. 

The complainants were bound to have shown that they had sur- 
plus funds and the necessity of its investment. 

They acted on the claim of a perpetual charter. In April, 1837, 
they held the security, and were engaged to loan Bonds to J. P.C. 
and others, for $200,000. The idea of an implied power is an 
after thought, as was said in a recent case, nothing but the reckless- 
ness of the complainants could have raised a doubt in their favor. 

The trust power was distinct from the other business of the cor- 
poration, and it was required by the law that the accounts should 
be kept separate. The usurpation of power, by a corporation, if to- 
lerated by the courts, by which bad precedents are established, will 
insensibly transfer the power of legislation to corporation directors, 
and the more reckless they become the more ruinous the effect, if 
not sustained by the court. 

The legislature creates a corporation with large capital and ex- 
tensive “arta Before they rise they add largely to its business. 
Every thing necessary is amply and legally provided for. 

But still they limit its duration to 15 years. And here is the for- 
bidden fruit. And legal subtlety is invoked to make mortality im- 
mortal, and the abortive Act of 1836 is the result. 

7% Bond and mortgage not conformable to the charter is therefore 
void. 

3d Section provides “that any such loans on bond and mortgage 
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or other securities on real estate shall not be made payable in a shorter 
time than one year, and the interest payable annually.” 

“The condition of the bond and mortgage is for the payment of 
the sum of $3,000 in one year from the date thereof, with interest 
thereon, at and after the rate of seven per cent. per annum, to be paid 
yearly as the same should accrue, on the first day of Nov. on each and 
every year, until the said principal sum was fully paid.” 

1. Bond and Mortgage dated August, 1837, the accruing interest to 
the 1st. Nov. 1837, was paid onthatday. The receipt of the Interest 
was a practical construction of the deed. 

The plain meaning is that whatever interest at the rate of 7 per 
cent. per annum should accrue, on the 1st Nov. in each and every 
year, should on that day be paid. The 1st Nov. occurs yearly, and 
therefore the payment is yearly: though it may not be a whole year’s 
interest. A child born on Christmas eve and lives a year and a day 
will have seen two yearly Christmas festivals. In the statute the 
plain meaning is a full year’s duration. In the bond and mortgage 
the annual occurrence of the pay day, the first Nov. 

IV. Bord and mortgage void for usury. 

That the defendants paid usurious interest, is not questioned ; but 
it is denied that the complainants had any interest in the transactions 
of J. P. Cushman, or were in any wise responsible for his acts. He 
made the arrangement by which the defendants with others were 
bound to receive, and did receive, in lieu of cash, Phenix Bank 
stock at a rate much beyond its market value. During the months 
of August and September this stock, which was taken at 124, ranged 
from 106 to 11. 

Taking the medium at 108, made the Bonus paid Cushman by De- 
fendents $240. This loan was the result of an arrangement between 


‘complainants and Cushman, made in April or May, 1837. They 


wou:d not at that time have made loans in cash. 

Cushman was largely indebted to complainants, secured by Phenix 
Bank stock. This identical stock was transferred by complainants 
to Cushman, and by him to defendants, and the other borrowers ; so 
that the complainants did not in fact make the loans in cash; but 
substituted mortgages for Phenix Bank stock. 

Now, if the complainants conceived themselves benefitted by this 
change of securities, or if they felt themselves bound to indemnify 
Cushman for his expenses and trouble, and furnishing the loan of 
$200,000 in bonds, they were responsible for his acts. If they chose 
for any reason to vest in him the power of making loans for them, 
they are responsible. That the power was in Cushman is certain; 
for why should all those borrowers pay such a bonus, if the loans 
could be obtained without his intervention. They were all compe- 
tent to negotiate their own business. As the authorized agent of 
complainant he made the bargain with the borrowers. The com- 
plainants ratified that bargain by aiding in carrying it out. Itis no 
answer to say that complainants received no part of the bonus. If 
the cashier of a bank should receive a private douceur for discount- 
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ing anote on which the Bank received only legal interest, would it 
not be usury ? 


Wm. Curtis Noyes, for the respondents, argued the following 
points :-— 


The decrees appealed from should be affirmed, because— 

I. The appellant is not at liberty to deny the existence of the res- 
pondents as a corporation under the laws of this State, having omitted 
to present any such defence inhisanswer. 2 R.S. 458, § 3. 

But if he is, its existence is fully established by the several acts in 
relation to this corporation. Laws 1822, p. 47, § 3; Id. p. 254; Laws of 
1826, p. 281; Far. Loan and Trust Co. v. Perry, 3 Sand. Ch.R., p.339. 

II. The taking of the bond and mortgage is presumed to have been 
lawful, and in the ordinary course of the authorized business of the 
company. N. Y. Fireman’s Ins. Co. v. Ely & Sturges, 2 Cowen’s R. 
664; Far. Loan and Trust Co. v. Perry, 3 Sand. Ch. R. 339. 

Ill. The restriction in the third section of the original act incor- 
porating the respondents, does not extend to its trust powers, which 
were conferred by a subsequent act, but if it did, it would not render 
a bond and mortgage void, the interest of which was payable ina 
shorter period than that limited by that section ; its effect would be 
simply to extend the time of payment according to itsterms. Laws 
1822, p. 47, § 3; Id. p. 254 ; Edwards v. Far. Loan and Trust Co., 
21 Wend. R., 467; 26 Id. 541 S.C. 

IV. The bond and mortgage were payable annually, according to 
the provisions of the third section already referred to. 2 Sand. Ch. 
R. 339, Supra. 

V. The answer does not set up any usurious agreements between 
the appellants and the respondents, nor any between the company 
through Judge Cushman, as its agent, and the respondents, nor does it 
allege any that was covertly usurious. 

1. Instead of making any such allegations, it states that the agree- 
ment actually made with the respondents by Judge Cushman, was to 
loan him $28,000, at seven per cent. interest. 

2. The answer does not state that the respondents were parties to 
the arrangements alleged to have been made between Judge Cush- 
man and the appellants, nor that he was their agent or acted as such, 
nor that they knew anything about it, adopted or ratified it in any 
way. 

VI. The proofs do not make out a case of usury, even if the an- 
swer is sufficient. To sustain such a defence it should have been 
shown that Judge Cushman was the agent of the respondents, and 
actually made a usurious agreement for them, but this was not done. 

1. No express or implied appointment, as agent, was shown. 

2. There is no ground for presuming he was agent, either as mat- 
ter of law or fact. 

3. He was not a director or stockholder of the company, and had 
never been employed to transact any business for them. 
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4. Nor could he be considered as their agent, on the ground of a 
subsequent adoption or recognition of hisacts. The respondents had 
no knowledge of his transactions with the appellants, and of course 
could not ratify what they did not know. 

5. On the contrary, it is quite clear that he acted as the agent of 
the appellants. 

(a.) He applied to the respondents for the loan, as the answer ad- 
mits, and as he testifies. 

(b.) He delivered the bond and mortgage to the respondents. 

(c.) The appellant, T. Clowes, received the checks for the sum 
loaned, $3,000, being the exact amount of the bond and mortgage, and 
drew the money upon them through Judge Cushman upon his own 
endorsement, thus treating the transaction as his own. 

6. Judge Cushman testifies, that the agreement made by the res- 
pondents was to loan $28,000 at seven per cent., and of this sum the 
appellants were to receive and actually received the $3,000, at that 
_ rate of interest, which was clearly not usurious. 

7. Mr. Delafield testifies in substance to the same facts. 

8. The only agreement ever made between the appellants and the 
respondents, is that of which the bond and mortgage form the evi- 
dence, and there can be no pretence that they are usurious. The 
respondents having loaned the full sum of $3,000, and having reserved 
only seven per cent. upon it, and having had no interest in the stock, 
or the profit made upon it, if any, cannot by any possibility have re- 
served or taken, or agreed to reserve or take, more than the lawful 
rate of interest. 


N. Hill, in reply insisted that the taking of the bond and mort- 
gage, by the respondents, was an adoption and ratification of the acts 
of Judge Cushman in regard to the stock transaction, and that, as they 
would have been void for usury in his hands, they were entirely void 
and could not be enforced by anyone. He cited Farmers’ Loan and 
Trust Co. v. Walworth, 1 Comstock, 4383-4; 5 Denio, 567; Broom’s 
Maxims, 425. 


Hurzevt, J., delivered the opinion of the court :— 

The bill in this case was filed for the foreclosure of a mortgage, 
given by the defendants to the plaintiffs, bearing date the 19th day of 
August, 1837, to secure the payment of $3,000 in one year from date 
with interest at the rate of seven per cent. payable yearly, as the 
same should accrue, on the first day of November in each year until 
the principal, which had been loaned by the plaintiffs to Mr. Clowes, 
should be paid. 

The defendants rely upon the following grounds of defence : 

1st. That the charter of the company had expired at the time of 
the loan ; 2d. That, if in existence, the company had no authority to 
make a loan; 3d. That the bond and mortgage were not conform- 
able to their charter and therefor void ; and 4th 

That they were void for usury. 
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The plaintiffs were incorporated by an act of the Legislature 
assed on the 28th of February, 1822, under the name of “ The 
Sertnety Fire Insurance and Loan Company” with power to make 
loans on the security of bonds and mortgages, and certain stocks 
mentioned in the act, and to receive such conveyances of real and 
personal property as might be necessary to enable them to obtain 
payment and satisfaction of such loans. 

They were also authorized to insure all kinds of property against 
loss or damages by fire, to insure upon lives, and to grant annuities. 

Their capital was fixed at $500,000, with power to increase it to 
a million ; and the charter was limited so as to expire at the end of 
fifieen years, except as to insurance upon lives and the granting of 
annuities. 

By a subsequent act passed on the 17th of April, 1822, the com- 
pany was authorized to take by deed or devise any effects or pro- 
perty which might be left or conveyed to them in trust, and to as- 
sume and execute any trust which might be created by deed or de- 
vise in the same manner and to the same extent as any trustee. 
This statute allowed of an increase of their capital to one million 
of dollars more than was authorized by the original act, but con- 
tained no limitation as to the duration of the powers conferred by it. 
A statute of April 30, 1836, changed the name and style of this 
corporation to that of ‘‘ The Farmers’ Loan and Trust Company” 
except as to this change and the classifications of directors the pro- 
visions of this act were of a restrictive character. It limited the 
amount of property which the company might, at any time, hold in 
trust to five millions of dollars and declared that nothing contained in 
it should be construed to confer on the corporation any powers other 
than those conferred by the original act of incorporation and the act 
amending it, except in relation to the change of its name and the 
election and classification of directors. This act also was silent as 
to the duration of the charter. These statutes taken together leave 
no room to doubt that the charter of the company was in existence 
at the time of the loan which is the subject of this controversy. 
Their corporate capacity remained, with power to insure upon lives, 
to grant annuities, and to assume and execute trusts. These pow- 
ers were conferred without any limitation in respect to the time of 
their duration and must exist until they are repealed by an act of the 
Legislature. 

In respect to them the charter is perpetual. But the defendants 
still insist that the company had no express power to loan money, 
that having expired by limitation at the end of fifteen years, and 
that such a power cannot be raised by implication after an express 
withdrawal of it by legislative design. 

Although the act of April, 1836 designates this corporation as a 
loan company, it did not confer any powers which could warrant that 
title, and all it did in this respect was to create a misnomer. So that 
the authority of the company to make loans of money can only be 
upheld as an incident to the other powers conferred by their charter. 








- 


256 THE NEW-YORK LEGAL OBSERVER. 
Court of Appeals.—Clowes v. The Farmers’ Loan and Trust Co. 








It has been seen that by the original act of incorporation this power 
was not only expressly conferred, but was put forth as the leading 
one with which the Legislature saw fit to clothe the company. They 
were authorized to increase their capital to a million of dollars, 
mainly, as it would seem, for the purpose of accommodating borrow- 
ers, and care was taken that they should loan a large share of their 
capital to persons residing without the limits of the city of New York. 
This power ceased at the expiration of the period mentioned, after 
which the company no longer existed for the express purpose of 
loaning money, but nevertheless remained a corporation for other de- 
clared purposes, with precisely the same rights and powers, as 
though those purposes had alone been the object of their original 
creation. They were not forbidden to loan money after the expira- 
tion of fifteen years, but they were not thereafter expressly author- 
ized to do so. 

They were no longer a loan company, but were now a life insu- 
rance and trust company with power to grant annuities, and having 
a right to employ all their original capital in the business to which 
they had become restricted, and to hold the property in trust to the 
amount of five millions of dollars. It could hardly have been con- 
templated by tle legislature that their capital should remain unpro- 
ductive in their vaults, and especially not that the funds held by 
them in trust should remain uninvested. It was their very business 
to see that they were safely and properly invested as well for the 
security of the beneficiaries, as for their own protection. In no other 
way could they preserve their existence, and solvency, or execute 
trusts in the manner of other trustees. The case differs from the 
N. Y. Fireman’s Insurance Company v. Ely & Parsons, 5 Conn. R. 
560 ; 2 Cow. R. 278, where the charter provided amply for invest- 
ing the funds of the corporation and pointed out the manner in which 
it should it be done, while it expressly denied banking powers, and 
the court held that the discount of a note by a fire insurance company 
under such a charter was unauthorized and void. 

I think the true view of the powers of the plaintiffs under their 
charter was taken by the learned assistant Vice-Chancellor in the 
case of The Farmer’s Loan and Trust Company v. Perry and others, 
3 Sand. Ch. R. 339, where their authority to make loans upon bond 
and mortgage was sustained as a proper and necessary means of 
enabling them to affect. the purposes for which they were incorpora- 
ted, and especially to fulfil their duties and obligations in respect to 
the trust powers conferred by their charter. Assuming then that the 
plaintiffs were authorized for that purpose to make loans, it rested 
upon the defendants to show expressly that the loan in question was 
not made in the proper management or investment of the funds en- 
trusted with the company, as in the absence of proof to the contrary 
it will be intended, that the company were pursuing their lawful busi- 
ness when they advanced the money to the defendants upon the se- 
curities in suit. The evidence adduced by them, on this subject, does 
not establish, with any certainty, from what fund the loan proceeded, 
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and I think the defence, upon this ground, must be deemed to have 
failed. 

The next objection is, that the bond and mortgage were not taken 
according to the charter, the 3d section of which provides “that any 
such loans on bond and mortgage or other securities on real estate 
shall not be made payable in a shorter time than one year, and the 
interest payable annually.” This section appears to have related to 
the securities to be taken on the loans which the company were ex- 
pressly authorized to make during the first fifteen years of their ex- 
istence and I am inclined to think became inoperative when the ex- 
press power of the company to make loans ceased. But if not, I 
am unable to perceive that the securities, in the present case, were 
taken in violation of this provision of the statute. The bond and 
mortgage were payable in one year with interest to be paid yearly 
as the same should accrue on the first day of November in each year. 
Their language, in this respect, is capable of being construed in har- 
mony with the provisions of the 3d section of the act, by disregard- 
ing the first November after the date of the securities, as a time of 
payment, and treating the first payment of interest as having accru- 
ed on the first day of November, 1838, which it seems proper to do 
in order to carry out the intention, very clearly expressed, that the in- 
terest should be payable ‘as the same should accrue yearly.” 
Nothing remains to be considered but the defence of usury, which, as 
it seems to me, has altogether failed. The plaintiffs advanced their 
checks for the precise amount of the securities received from the de- 
fendants, and it was by no act of the former that Mr. Clowes came 
to receive less than the full amount of the loan in money. His ar- 
rangement with Judge Cushman by which the latter induced him to 
receive the stock in lieu of a part of the money, is not shown to have 
been known to the company, nor does it appear that they were or 
could have been benefitted in any manner by the transaction. 

The decree of the Supreme Court must be affirmed. 


N. D. Superior Court. 


Before DUER, MASON, and CAMPBELL, Justices. 


JEREMIAH TUCKER and others v. THe Rector, CHURCHWARDENS 
AND VESTRYMEN oF Sr. CLEMENT’s CuurcH, and Epwarp N. 


MeEap. 


PIOUS USES—CONVEYANCE—CONSTRUCTION OF FOURTH SECTION OF 
ACT TO PROVIDE FOR INCORPORATION OF RELIGIOUS SOCIETIES. 


The words “ pious uses,” in the 4th section of the act “To provide for the incorporation of 
religious societies,” must be restricted to such uses as are comprehended within the general 
objects for which such society is incorporated. 


VOL. VIII 33 








258 THE NEW-YORK LEGAL OBSERVER. 


‘N. Y. Superior Court.—Tucker et al. v. The Rector, etc., of St. Clement’s Church, ete. 











The support of its minister for the time being is such a use ; and a conveyance of lands to a so- 
ciety in trust to make this application of the rents and profits is, therefore valid. 

The powers and privileges of religious societies incorporated under the general act are not af- 
fected by the new provisions in the R.S. in relation to trusts and perpetuities. 

Bill to set aside a conveyance to the Rector, Wardens, etc., of St. Clement’s Church, in trust 
to apply the rents, etc., to support of its Rector, or minister, dismissed with costs. 


Tue bill in this cause was filed by the complainants as heirs at law 
of Ann Hamilton, who died intestate, praying a discovery by the de- 
fendants in relation to an alleged gift claimed to have been made by 
the said Ann Hamilton to the said Rector, &c., of St. Clement’s 
Church, of a lot of ground formerly belonging to her, and known as 
No. 824, on Broadway, in the city of New-York, and in relation to 
certain deeds and instruments in writing, purporting to convey the 
said lot to the said church, in fulfilment of such gift, and seeks to 
have said gifts and said deeds and instruments declared void as 
against the complainants, upon the ground that they were obtained 
by undue influence, and that the intent and object or effect thereof is 
to create a trust not authorized by the laws of this State, and for a 
longer period than is authorized by said laws, and that such deeds 
and instruments, and the estate supposed to be thereby created, are 
under the statutes and laws of the State of New-York iilegal and void; 
and also seeks to obtain a release of the said lot of ground to the com- 
plainants from the defendants, unincumbered by any acts of theirs, 
or that the defendants shall account to the plaintiffs for the value of 
said lot and the rents and income thereof. 

The answers of the defendants having fully denied the allegations 
in the bill charging undue influence, it was agreed by the parties that 
the argument of the cause should proceed upon and be confined to 
the deeds or instruments in writing, in relation to the said lot of 
ground, which are mentioned in the pleadingsin the cause, and to the 
validity and construction thereof and the effect thereof, without re- 
ference to any question of undue influence in obtaining the same, and 
upon the other facts herein stated. 

It was admitted by the parties that the deed made by the said Ann 
Hamilton to Francis Many, and the lease made by the said Francis 
Many to the said Ann Hamilton, and the deed made by the said 
Francis Many to the said Rector, &c., of St. Clement’s Church, all 
bearing date December 6, 1843, and recorded together in liber 439 
of conveyances, from page 421 to page 439, (at the same time With 
the deed from John N. Taylor and his wife to the said Ann Hamil- 
ton,) were all executed and delivered at the same time, and for the 
sole purpose of conveying the said lot of ground from the said Ann 
Hamilton (then being the owner thereof) to the said Rector, &c., 
of St. Clement’s Church, as a gift, upon the terms and for the pur- 
poses expressed in the said deeds or instruments, and that no part 
of the money consideration mentioned therein was paid (or agreed 
to be paid) for either of said deeds or instruments or for said gift, 
and that the said Ann Hamilton always continued in the actual pos- 
session of the said lot of ground under the above mentioned lease 
until her death, without paying any rent therefor to the said Francis 
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Many; and that the plaintiffs, except Joseph 8. Bennett, Thomas 
T. Sturges and Augustus P. Woodruff, are the heirs at law of the 
said Ann Hamilton, deceased, and that she died intestate, and that 
the said Rector, &c., of St. Clement’s Church have no other right or 
title to said lot except what is derived from the said deeds or instru- 
ments mentioned in the said pleadings in the cause. 


W. Lowerie, for the plaintiffs, made and argued the following 
points : 

I. Ann Hamilton was the owner in fee of the lot of land in ques- 
tion prior to the making of the deed to Francis Many, dated 6th De- 
cember, 1843, and the plaintiffs, as her heirs at law, upon her sub- 
sequent decease, intestate, became entitled to and owners of said lot, 
unless the gift supposed to have been made by her to St. Clement’s 
Church, and the instruments executed for effecting such gift were va- 
lid and effectual to pass the title. The church claims no title except 
under those instruments. \ 

IJ. Under the act to provide for the incorporation of religious socie- 
ties, St. Clement’s Church is incorporated and empowered to hold 
real and personal property to a limited amount of income; but this 
simply constitutes the Church a person (or body corporate) with ca- 
pacity to hold real estate. Within the prescribed limits, the church 
is placed on the same footing with individuals, and all conveyances 
to the church must be governed by the same laws, and are subject 
to the same restrictions as conveyances to natural persons. 2 R.L. 
of 1813, ch. 60, p. 213—not revised in 1830. 

III. Where several instruments relating to the same subject mat- 
ter are made at the same time, they must be taken and considered 
as one instrument, and construed together. Juckson v. McKinney, 
3 Wend. 236; Hayes v. Kershaw, 1 Sand. Ch. R. 263. 

IV. Every instrument must be construed according to the intent of 
the parties ; and in the construction of an instrument creating or con- 
veying any estate, it is the duty of the court to carry into effect the 
intent of the parties, so far as such intent can be collected from the 
whole instrument, and is not inconsistent with the rules of law. 1 
R. &., p. 748, title 5, sec. 2. 

V. A trust is where the legal title to property is vested in one per- 
son, and the right to receive the rents and profits belongs to another. 
And no particular set of words or form of expression is necessary fur 
creating atrust. 4 Kent’s Com. (2d ed.) 304-5. Fisher v. Fields, 10 
- R .495. (Saunders on Uses, 215-16.) (Steeve v. Steere, 5 J. Ch. 

1.) 

VI. By the revised Statutes of 1830, uses and trusts, except as 
therein authorized and modified, are abolished. 1R.S., p. 727, sec. 
45 & 55. 

And every future estate in lands is declared void in its creation, 
which shall, by any limitation or condition whatever, suspend the 
absolute power of alienation for a longer period than during the con- 
tinuance of two lives in being at the creation of the trust. 1R.58., 
p- 723, sec. 14 & 15. 
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It is also enacted, that the absolute ownership of personal property 
shall not be suspended by any limitation or condition whatever, for a 
longer period than during the continuance of two lives in being at 
the date of the instrument containing the limitation or condition, or in 
case of a will, two lives in being at the death of the testator. 1R.S., 
p- 773, title 4, sec. 1. 

All deeds and instruments made in contravention of these statutory 
provisions are void. Coster v. Lorillard, 14 Wendell, 265; Hawley 
v. James, 16 Wendell, 61; Hone’s Ex’rs v. Van Schaick,20 Wendell, 
564; Kane v. Gott, 24 Wendell, 641. 

VII. The interest of Ann Hamilton, Francis Many, and St. Cle- 
ment’s Church, was by the instruments in evidence, dated 6th De- 
cember, 1843, (which must be construed together) ; conveyed, and the 
effect of those instruments (if valid) is to convey the lot of land in 
question to the Church in fee—in trust to hold the same, or the pro- 
ceeds thereof, forever, and to apply the rents or income to the main- 
tenance and support of the Rector or Minister, for the time being, of 
the said Church. This is an attempt to create an estate and trust not 
= by law, and the instruments in question are consequently 
void. 

VIII. This is not the case of an absolute conveyance of lands to 
St. Clement’s Church, subject to a condition subsequent, which being 
illegal, may be declared void, leaving the property in the absolute 
ownership and possession of the Church, discharged of the condition. 
The intent of the donor (which must govern) was not to give the pro- 
perty for the benefit, in any event, of St. Clement’s Church, but to 
vest the legal title only in the Church, for the use of the Rector or 
Minister for the time being. This is a trust which is sufficiently ex- 
pressed, and being contrary to law, the instrument by which it is at- 
tempted to be created is void. 

IX. The plaintiffs, as heirs of Ann Hamilton, have inherited and 
are entitled to the premises in question, and to have the alleged gift 
to St. Clement’s Church declared void, and the premises released to 
them, so as to remove the cloud which now rests upon their title. 


Murray Hoffman, for the defendants, contra. 

I. The trust created by the various instruments would have been 
before the Revised Statutes a perfectly valid trust, with a trustee 
competent to take and a cestui-qui-trust clearly designated. 

1. A corporate body may be a trustee. Attorney Gen. v, Whore- 
wood, 1 Vesey, Sen., 536; Green v. Rutherford, lbid ; Dummer v. 
Corporation of Chipenham, 14 Vesey, 251; In the matter of Howe, 1 
Paige, 214. 

2. The cestui-qui-trust was designated, viz.: the Minister for the 
time being of St. Clement’s Church. 

3. Such a conveyance for such a trust would have been valid 
prior to 1830. Montraple v. Martin, Croke Eliz. 288.—The Mort- 
main Acts, Shelford on Mortmain; Statute of Edward 6, concerning 
Charities, cited 1 Hoffman Rep., 249, and cases Ibid., 254.—Lyon 
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and wife v. Herne, Ed. 6, cited Ibid., page 255 ; Vidal v. Girard’s Ez., 
2 Howard U.S. Rep., 196. 

II. The Statute of Trusts of the Revised Statutes of 1830, made 
no change inthis law. It does not apply to trusts for a religious or 
charitable nature. The State v. Gerard, 2 North Car. Eq., 210; 
The State v. McGowan, ibid, 9; Griffin v. Graham, 1 Hawks, 96; 
Shotwell v. Mott, 2 Sandf. Rep., 54. 











Durer, J.—We shall not decide, in this case, the important ques- 
tions that were so learnedly discussed upon the hearing, namely, 
whether the English doctrine relative to pious and charitable uses was 
in force in this State, as a part of its common law, prior to the 
adoption of the Revised Statutes ; and if so, whether the doctrine has 
not been wholly abrogated by the new statutory provisions in relation 
to trusts and perpetuities. In giving our judgment in another cause, 
which has been heard by us during the present term, it will probably 
be necessary to state our deliberate views in relation to these grave 
and difficult questions; but the grounds upon which we shall rest our 
decision, in the presen: case, render it unnecessary now to consider 
them. 

When the powers of a corporation are not defined and restricted 
by its charter, or by any general law, its capacity to take hold and 
dispose of real estate is precisely the same as that of a natural person 
and that such a corporation may hold lands, as a trustee, can no 
longer be considered a doubtful question. But when the purposes 
for which acorporation may take and hold real estate are expressed 
and enumerated in its charter, the maxim, “ expressio unius exclusio 
altertus,”” is invariably applied, and the enumeration is construed as 
a prohibition of all thatit does not embrace. Such a corporation can 
hold lands for the purposes specified, and none other, and hence every 
question that can arise as to its legal capacity must be determined 
solely by a reference to the words of its charter. This principle of 
construction was adopted by our Supreme Court, in the early case of 
Jackson v. Hartwell, (1Sth Johnson, 422,) has since been followed in 
cases too numerous to be quoted, and is now placed beyond the reach 
of judicial discretion by an express provision in the Revised Statutes, 
(1 R.S., p. 602, sec. 1 and 4.) 

The Rector, Wardens and Vestry of St. Clement’s Church are a 
religious society, incorporated under the general act providing for the 
incorporation of religious societies, (Laws of 1813, ch. 60, 3 R. S., 1st 
ed. page 292,) and the provisions of that act, so far as they are ap- 
plicable to societies of the same denomination, that is, Protestant 
Episcopal Churches, constitute its charter. The provisions in the 
fourth section of the act are general, and apply to every religious 
society, incorporated under the law, and they confer upon each other 
the power “‘to purchase and hold real estate, and to demise, lease, 
and improve the same for the use of such church, congregation or 
society, or other pious uses.” We do not doubt that the words “ for 
the use of such church or other pious uses,”’ are to be read in connec- 
tion with each of the preceding members of the sentence, and it is 
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equally clear that they must be understood in the same sense as applied 
to each. Consequently, every religious society may take lands by pur- 
chase to the same uses, for which, when no special use is expressed in 
the conveyance, it may demise or lease them, but it also follows that it is 
to such uses that its capacity to hold lands in trust must be restricted. 
The general words, “ pious uses,” are not to be understood in their 
broadest sense, so as to authorize a religious society to hold lands to 
any use, however foreign to the purposes of its incorporation, that 
religion and charity may sanction. When lands are conveyed to such 
a corporation, without restriction, it may dedicate them, by virtue of 
its power of demising and leasing, to any specific use comprehended 
in tue general objects of its incorporation ; but should its trustees ap- 
ply the rents and profits, by the terms of a lease, to any use or pur- 
pose foreign to the objects of the society, and from which its mem- 
bers, as such, would derive no benefit, they would abuse their power 
and violate their trust, and a court of equity would undoubtedly 
grant relief by avoiding their act. Hence the power of the corpora- 
tion to hold lands by purchase, as a trustee, must be subject to the 
same limitation. ‘The use, specified in the conveyance, must be one 
of the purposes for which the society was incorporated, and to which 
its trustees, in the exercise of their discretion, might lawfully apply 
the property, if generally conveyed. It is a further proof that the 
words ‘ pious uses” were meant by the Legislature to be understood 
in the restricted sense, that all the lands conveyed to a religious cor- 
poration, whether for the use generally of the society or for some 
other pious use, are considered as a part of its whole estate, of which 
the income cannot exceed a limited amount ; but, had the legislature 
intended that such a corporation might hold lands in trust for purposes 
entirely foreign to the objects of the society, as the land so held could 
not justly be considered as a part of its estate, it is reasonable to be- 
lieve that the rents and profits would have been excepted from the 
limitation of its income. 

Understanding, however, the words of the statute in the limited 
sense that we adopt, they still leave no room for questioning the 
validity of the conveyance, which has given rise to the present con- 
troversy, whether that conveyance be considered as the act of the 
original owner, Mrs. Hamilton, or of her immediate grantee, Francis 
Many. The use or trust expressed in the deed is the application of 
the rents and profits of the land conveyed to the maintenance and 
support of the Rector or the Minister, for the time being, of St. Cle- 
ment’s Church, a purpose to which, had none been expressed in the 
deed, the same rents and profits might lawfully have been applied by 
the trustees of the church. The support of its minister is a duty 
that devolves upon every religious society, and to afford him that 
support may justly be regarded as one of the objects of its incorpora- 
tion. It is, therefore, a pious use, within the meaning of the statute. 
The only question that remains to be considered is, whether the power 
of a religious corporation to hold lands, upon a trust of this description, 
has been taken away by the Revised Statutes, and we have no dif_- 
culty in saying that, in our judgment, the trust is just as valid as if 
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the new provisions in the Revised Statutes, which are relied upon by 
the plaintiff's counsel, had never been adopted. We cannot Peliews 
that these provisions were designed to change or affect the powers 
of religious corporations ; for, should they be thus construed, no grant 
of lands made to religious corporations, since the Revised Statutes 
have been in force, can be valid. Every such conveyance creates a 
perpetuity, and necessarily implies a trust, although none may be ex- 
pressed, and hence those to whom the care and management of the 
temporalities of a religious corporation are entrusted, are, with strict 
propriety, denominated its trustees. The trust, however, upon which 
they hold its property, itis certain, cannot be referred to any class of 
those cases which alone are authorized by the Revised Statutes. The 
general repealing act which was adopted by the Legislature at the 
close of the revision, enumerates all the acts and parts of acts that 
were meant to be superseded and repealed by the Revised Statutes. 
No mention of the act to provide for the incorporation of religious 
societies is there to be found; and we are satisfied that there would 
have been no such omission had the repeal of that act, or of any of its 
provisions, been intended. It is an historical fact that a revision of 
the act was reported by the revisers, and was not adopted by the 
Legislature, from the conviction that it was expedient, for many rea- 
sons, to retain the law exactly in its present form. So far, therefore, 
from being repealed, it was virtually re-enacted. 

Hence we rest inthe conclusion that, under the existing law, real 
estate may be granted to any religious corporation, in trust for any 
specific use or purpose comprehended in the general objects of its 
incorporation. Ji is a necessary consequence that the bill of the 
heirs at law, the plaintiffs in this suit, must be dismissed with costs. 





Norman Waite and Joseru B. SHEFFIELD v. THE SPRINGFIELD * 
Bank and OrTHers. 


PROMISSORY NOTE—-CONSIDERATION--FRAUDULENT TRANSFER OF. 


The payment of an antecedent debt is a valuable consideration within the rule which protects 
a bona fide holder, for value, of negotiable paper. Secus if a promissory note, or bill of ex- 
change, is transferred, merely as collateral security, without any new consideration moving 
between the parties, 

The holder of negotiable paper will be protected, if he part with value upon the faith of the 
paper at any time before he has notice of the equity which is relied on to impeach his title. 

The decision of ttre Court of Errors in Stalker v. McDonald has not overruled the prior de- 
cisions of the Supreme Court, in The Bank of Salina v. Babcock, Bank of Sandusky v. 
Scoville, and the Mohawk Bank v: Carey. The doctrine of the Supreme Court in these 
cases corresponds with the decisions in England, and in most of the States. of the Union. 

Bill by plaintiffs as makers of a negotiable note, fraudulently transferred by the payees to the 
defendants, in satisfaction of an existing debt, dismissed with costs, upon the ground that 
the Bank was a holder in good faith for a valuable consideration. 


Tue Bill states that in December, 1845, the plaintiffs delivered to 
Wells Lathrop, in the City of New York, their promissory note for 
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$2,000, dated December 10th, payable in seven months, to the order 
of his firm, of Howard & Lathrop, upon an agreement that they, 
Howard and Lathrop, would get the note discounted, and send the 
avails to the plaintiffs, to meet certain bills of exchange, then about 
due, which the plaintiff had accepted for the accommodation of 
Howard and Lathrop, and which it was the duty of Howard and La- 
throp to take up ; that, instead of applying the note to this purpose, 
one of the firm of Howard and Lathrop delivered it to the dihedinaa 
the Springfield Bank, in consideration of which and at the same time 
the Bank returned to Howard and Lathrop a draft of Howard and 
Lathrop, for the same amount, held by the Bank, having on it no name 
but that of Howard and Lathrop. 

That the Bank paid nothing for the note of the plaintiffs, and parted 
with no security upon the faith of it. . ‘ 

The answer of the Bank admitted the receipt of the note from 
Howard and Lathrop, and that they paid nothing to Howard and 
Lathrop, and gave up nothing to them for the note except the said 
draft drawn by Howard and Lathrop, and which the Bank had pre- 
viously discounted. They further stated, tuat at the time they held 
anc still hold collateral security to the amount of about $7,000, 
placed with them by said Charles Howard, the partner of Lathrop, 
to secure the Bank for unaccepted drafts of Howard and Lathrop 
discounted by the Bank; and they insist that by giving up to Howard 
and Lathrop their said draft for the plaintiff's note, they to that ex- 
tent relinquished their claim on said collaterals, but stiil hold them. 
That, before they received the plaintiffs note, they held four other 
drafis of Howard and Lathrop, discounted for them, to the amount 
of $4,000, and after they received said note they discounted nineteen 
other draftsof Howard & Lathrop, amounting to over sixteen thousand 
dollars, for the acceptance of which they also held said collaterals ; 
the whole amount outstanding at the same time being nearly $21,000, 
~ some of which have been paid, and some remain unpaid. 

That Howard and Lathrop failed in March, 1846. 


S. P. Staples and George Goddard, for the plaintiffs, made and 
argued the following points :— 


I. The proof shows that White and Sheffield parted with the note 
in question, without consideration, and for a special purpose. -That 
it was diveried from that purpose, without their knowledge or assent, 
by Howard & Lathrop, against whom they are entitled to the relief 
asked for; and that if they have to pay the note, it will be an entire 
loss to them. 

IJ. The Bank, as appears both by their admissions and the proof, 
paid no consideration for the note, and parted with nothing on the 
faith of it; but merely gave up an unaccepted draft of Howard & 
Lathrop, having no other name upon it. 

The debt of the Bank, which this draft represented, was not im- 
paired by the unlawful act of Howard & Lathrop, in obtaining it from 
them; and the Bank, by giving up the draft, did not lose their right 
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to look to the collaterals, received from Howard & Lathrop for its 
payment. Olcott v. Rathbone, 5 Wend. R., 490. 

The answer of the Bank admits, that they continue to hold all the 
collaterals, and they have furnished no evidence, though their 
cashier has been examined, to show that the right of the bank, 
to look to the collaterals, for the payment of the amount of that draft, 
has been called ia question. 

The allegation of the bank, in their answer to the amendments to 
the bill, that they would not have discounted certain drafts thereafte 
named, if they had not received said note of complainants, cannot 
avail to give them a. valid title to that note. 

1. It is not an averment of what they did on the faith of that note, 
but a mere expression of an opinion, of what they would have done 
or refused to do, in a supposed case ; nor is it sustained by any proof. 
There is no evidence that they discounted these drafts on the faith of 
that note; or that they would not have done it without the note. 

2. In their answer to the bill, before the bill was amended, they 
make no such claim, but put their defence solely on the ground that 
by giving up the draft to Howard & Lathrop they had, to that extent, 
relinquished their security on the collaterals they hold. 

3. This opinion loses all semblance of probability when it is 
seen that the drafts, which the bank thus discounted for Howard 
& Lathrop, after they took the note, amount to $16,712; all of 
which, together with previous discounts, to the amount of over 
$4,000, were all outstanding, not matured at the same time. 

IiI. Having paid no consideration, the bank cid not become the 
holders of the note for a valuable consideration, so as to divest the 
right of the real owner. Stalker v. McDonald, 6 Hill, 93, and cases 
cited ; Ontario Bank v. Worthington, 12 Wend. 600; Wardell v. 
Howell, 9 Wend. 170; Francis v. Joseph, 3 Edw. R. 182. 


H. Ketchum and J. S. Huggins, for defendants. 


I. Complainants are not entitled toa decree in their favor, be- 
cause there was a valuable consideration given for the promissory 
note in controversy at the time it passed into the hands of the de- 
fendants. ; 

1. The note was discounted by the bank, and on such discount the 
money must be considered as passing into the hands of Wells La- 
throp at the time he offered it for discount, and with this money he 
took up the draft of Howard & Lathrop held by the bank. Bank of 
Salina v. Babcock, 21 Wend. 499; Bank of Sandusky v. Scoville, 24 
Wend. 115. ‘ 

2. Collateral securities which were given for the acceptance of any 
drafts that might be drawn on the bank by Howard & Lathrop were 
relinquished, for their securities could not stand to secure the pay- 
ment of the note. 

If. Even if no monies were paid or securities were given up when 
the note was received, yet a valid consideration euand for the note 

VoL. VIII. 34 
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and defendants are entitled to hold the same. Swift v. Taylor, 
10 Peters, 1. 

III. There was no evidence, except from the testimony of Wells 
Lathrop, that the note was an accommodation note, and he was not 
a competent witness. 

If he established the fact that the bank was not entitled to hold this 
note, then Howard & Lathrop would be entitled to control the secu- 
rities in the hands of the bank. 


Dusr, J.—It is certain that the negotiable note of the plaintiffs, 
which is the subject of controversy in this suit, was taken by the de- 
fendants in the ordinary course of business, without any knowledge 
or suspicion of the equity which is now relied on to impeach their 
title. Neither at that time, nor at any subsequent period until near 
the commencement of this suit, had the officers of the bank any no- 
tice, actual or constructive, of the facts upon which the plaintiffs 
found their claim for relief. The only question, therefore, is, whether 
the bank is a holder of the note for a valuable consideration. 

The note was discounted at the request of Howard & Lathrop, 
the payees and endorsers—the proceeds, however, were not paid to 
them, nor passed to their general credit, but by agreement were 
applied to the extinguishment of an existing debt. The bank had 
previously discounted for them their draft upon the plaintiffs, which 
had been returned unaccepted, and it appears from the entry made 
at the time in the books of the bank, that the note was accepted in ex- 
change for the draft. The note, however, was discounted, since it ap- 
pears from the same entry that the interest for the time it had to run, 
was deducted fromthe sum credited to Howard & Lathrop, and hence 
the entry is only a form of stating, what was certainly the case, that 
the proceeds of the note were applied to the satisfaction of the draft. 
That the parties meant to extinguish the subsisting debt, is ren- 
dered evident by the fact that the draft, the proper and sole evi- 
dence of the debt, was delivered up to the drawers. 

The case, therefore, is exactly the same, in all its material circum- 
stances, as that of The Bank of Sandusky v. Scoville and others, (24 
Wend. 115) ; norin principle is it distinguishable from the previous 
case of The Bank of Salina v. Babcock, (21 Wend. 99,) and the sub- 
sequent case of The Mohawk Bank v. Cary, (1 Hill, 512,) and unless 
the judgments of the Supreme Court in these cases are to be rejected 
as evidence of the existing law, they must of necessity control our 
decision. 

In The Bank of Sandusky v. Scoville, the note in controversy was 
transferred to the bank for the purpose of satisfying an existing debt, 
but no money was paid to the person making the transfer, and the 
application of the proceeds to the payment of the debt, appeared only 
from an entry in the books of the bank. The court said that the 
transaction was substantially the same as if the proceeds had been 
paid in cash to the person making the transfer and he had personally 
applied them to the satisfaction ofhis debt ; and they added that the 
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Bank in relinquishing the debt parted with value. It is true that the 
defence in this case was founded upon a provision in the Revised Sta- 
tutes, since repealed, which protected the holder or'endorser in good 
faith and for a valuable consideration, of negotiable paper, tainted 
with usury, (1 R. 8. Sec. 2, p. 772 ;) but we have been unable to 
discover any reasons for supposing that the words “ valuable consi- 
deration,’? as used in this statute, were meant to be understood in 
any different or wider sense, than that which the law attributes to 
them in all analogous cases. At any rate, the opinion of the Supreme 
Court, it is certain, was not founded upon any such hypothetical dis- 
tinction, since they referto their former decision in The Bank of 
Salina v. Babcock, as having settled the principle by which they 
were governed. In the case of the Salina Bank it was not pretended 
that the note in question was void for usury, but the fraud which 
was relied on as vitiating the title of the Bank was precisely of the 
same nature as that of which the plaintiffs complain in the present 
suit. 

Whatever doubts, therefore, might previously have existed, arising 
from prior decisions of the same court, the cases to which we have 
referred plainly established the doctrine that the mere discharge of 
an antecedent debt is a valuable consideration, within the meaning © 
of the rule which protects and confirms the title of the holder for value 
of negotiable paper, when the transfer is made in the usual course of 
business before the paper has arrived at maturity. 

It was, however, contended upon the argument that this doctrine 
has since been overruled, and that the more recent decision of the 
Court of errors in Stalkerv. McDonald, 6 Hill, 93, has settled the law 
that the transfer of negotiable paper upon no other consideration than 
the discharge of a precedent debt, gives no security to the title of the 
holder, but leaves him exposed to every defence that might have been 
urged against the person making the transfer; and that such is the 
effect of that decision, we believe has been the general impression 
of the bar. We are satisfied, however, from an attentive examina- 
tion of the case, that it neither requires nor justifies this interpretation, 
but that the Court of Errors meant only to re-affirm its own prior de- 
cision, in the leading case of Coddington v. Bay, 20 Johnson, 651. 
The only question that was discussed by the counsel, or that could 
properly arise upon the facts was whether the court should adhere to 
that decision or renounce its authority, in deference to the judgment 
of the Supreme Court of the United States, in Swift v. Taylor, 16, 
Peters, 1. There was no question as to the effect of a transfer, in- 
tended to operate and actually operating as a payment of a prece- 
dent debt. The notes in controversy in Stalker v. McDonald had 
been transferred to the plaintiff in error, not for the purpose of then 
satisfying, but as a collateral security for the eventual payment of an 
existing debt, he retaining in his hands the evidence of the debt, and 
never for any period of time relinquishing the right, or losing the 
power, of enforcing its payment, and it was upon these circumstances 
that the sound and judicious lawyer, (Senator Latt,) who, as a Sena- 
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tor, expressed his concurrence in the judgment pronounced, lzid the 
entire stress of his opinion. It cannot be denied that in the elaborate 
opinion of Chancellor Walworth, there are many expressions which 
prove, if literally construed, that he meant to reject entirely the dis- 
tinction between a transfer in payment or as a collateral security, as 
effecting the title of the holder of negotiable paper, but his remarks 
upon this point, if meant to be thus understood, were extrajudicial, 
and are evidence only of his private opinion, and not of the grounds 
upon which the judgment of the court was placed. Hence, although 
the observations of the Chancellor may be thought to have weakened 
in some degree the authority of the cases in the Supreme Court 
which we have cited, they afford no warrant for saying that those 
cases have been overruled, and, until a decision directly overruling . 
them shall have been pronounced in the Court of Appeals, we must 
continue to regard them as evidence of the law, which we are bound 
to follow. 

Nor shall we dissemble our satisfaction that our inquiries have ter- 
minated in this result. It would have been a subject of just regret 
had we been compelled to say that we have departed, in this State, 
from a general and undoubted rule of mercantile law. As the case 
now stands, the doctrine of the Supreme Court, to which we adhere, 
is in perfect harmony with the decisions in England, and in most, if 
not all of our sister States. The distinctien which Chancellor Wal- 
worth is supposed to have rejected, has been admitted and followed 
in Ohio, Carlisle v. Wishart, 11 Ohio Report, 172; Riley v. Anderson, 
2 McLean, 589; in Pennsylvania, Petrie v. Clark, 11 Sergeant and 
Rawle, 377 ; in Connecticut, Brush v. Scrivener, 11 Connecticut, 388 ; 
in Maine, Holmes v. Smith, 4 Shepley, 177; Norton v. Waite, 2 Ap- 
pleby, 175, and in New Hampshire, Williams v. Little, 1 N. Hamp- 
shire, 66; and in this last case Chief Justice Parker, with great clear- 
ness and force of reasoning, has vindicated its propriety and justice. 
We add that the validity of the distinction was very plainly admitted 
in Coddington v. Bay, not only by the Chancellor in the court below, 
but by one or more of the judges in the Supreme Court in the Court 
of Errors; and that Chancellor Kent, in the last edition of his com- 
mentaries, has given to it the sanction of his deliberate approval. 

Although we believe, and so decide, that the Springfield Bank, by 
surrendering, as paid, the draft of Howard & Lathrop, gave a valuable 
consideration for the note of the plaintiffs, it is not necessary, nor do 
we intend to place our decisions solely upon this ground. We are 
satisfied that, independent of the discharge of a debt then due from 
Howard & Lathrop, the Bank parted with value upon the faith of the 
title which it acquired to the note in controversy, and whether this 
value was parted with at the time the note was accepted, or at any 
subsequent period before notice of the claim of the plaintiffs, we hold 
to be immaterial: It is now impossible to restore the Bank to the 
condition in which it was when the note was accepted. A decree, 
such as the plaintiffs would require, would cast upon the bank an 
inevitable loss, arising solely from a discount in the usual course 
of banking business of negotiable paper, on account of those who upon 
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the face of the paper were its absolute owners ; and to such a loss a 
bank can never be subjected without an entire abandonment of the 
rules by which the endorsers of negotiable paper have hitherto been 

rotected. Before the transaction which has led to the present suit, 
the bank was in the practice of discounting the drafts of Howard & 
Lathrop, before they were transmitted for acceptance ; but, to se- 
cure it against the unusual risk which was thus incurred, certain 
promissory notes belonging to Howard & Lathrop, admitted to be 
good, and amounting in the aggregate to nearly $7000, had been de- 
livered tothe Bank. When the note in controversy was discounted, 
the unaccepted drafts held by the Bank, including that which was 
ther surrendered, amounted to something less than $6000, so that the 
Bank, at this time, had ample security for the payment of the draft, 
which, upon the faith of the note, was given up to thedrawers. By 
the acceptance of the note this security was of necessity relinquished, 
for, by the terms of the agreement of the parties, it was only to un- 
accepted drafts that it could be applied. It is said, however, that the 
Bank retained, and still retains, in its possession, the promissory 
notes that form this collateral security, and consequently that the 
avails may still be applied to the satisfaction of the original debt 
which, should a decree be made in favor of the plaintiffs, will cer- 
tainly be revived. And this reply would perhaps be satisfactory, 
had it not appeared in evidence that, subsequent to the acceptance 
of the note in controversy, and long before any notice of the claim of 
the plaintiffs, other drafts of Howard & Lathrop were discounted by 
the Bank, three of which, amounting in the aggregate to $4,150, still 
remain unaccepted and unpaid. Tothis sum must beadded $2,650, 
the amount of two unaccepted and unpaid drafts previously discount- 
ed, and the result is that the collateral securities are completely ex- 
hausted by the debts, to the satisfaction of which, under the agree- 
ment of the parties, they are justly and exclusively applicable. The 
right of the Bank to make this application under the terms of that 
agreement, cannot be disputed, nor is there any principle of law or 
equity that can justify us in preventing the exercise ofthis right. But 
we shall prevent its exercise if we compel the Bank to apply any 
portion of its collateral securities to the payment of the original debt, 
which the acceptance of the note of the plaintiffs was meant to ex- 
tinguish. If we order that note to be surrendered or cancelled, the 
Bank must lose the whole amount of the debt which it represents, 
solely from its reliance upon the note as a valid and independent se- 
curity. It has been urged that there is no positive evidence that any 
of the subsequent drafts were discounted upon the faith of the note. 
But we are clearly of opinion that no further evidence of this fact was 
necessary to be given than was actually produced. It was sufficient 
to prove the general agreement that the collateral securities were to 
oe applied to unaccepted drafts, and we are bound to presume that 
every such draft was discounted in reliance upon this agreement, and 
it is a necessary consequence of this presumption that the note of the 
plaintiffs was held and considered by the Bank as an independent se- 
curity. ' 
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The equity of the case, upon the facts that have been stated, is ex- 
ceedingly clear. This suit is evidently a contest between two inno- 
cent parties—which shall sustain a loss resulting from the fraud of a 
third person, for that the act of Lathrop in transferring to the Bank the 
note in controversy, in satisfaction of a debt due from his firta, wasa 
fraud upon the plaintiffs, is not disputed. What, then, is the rule of 
law, and, we add, of reason and of equity, which is applicable to all 
such cases? It is that the toss shall be borne by the party who em- © 
ployed and trusted the person from whose act or default it proceeded. 
Hazard v. Treadwell, 1 Strange, 506 ; Fitzherbert v. Mather, 1 Term. 
R., pp. 12-16; Baring v. Corrie, 2 Barn. & Ald., 143; Whitehead v. 
Tucker, 15 East., 400; Smith v. East Ind. Co., 16 Sim., 76; Story on 
Agen., § § 56, 127, 264 ; Smith’s Mer. Law, p. 116. 

The plaintiffs employed and trusted Lathrop—they placed their 
note in his hands as a business note—they authorized him to procure 
it to be discounted as on account of his firm—they knew that he or 
his firm might misapply its proceeds when discounted, they there- 
fore took upon themselves the risk of such misapplication, and it would 
be palpably unjust to permit them to charge the Bank with the con- 
sequences of a fraud which they enabled Lathrop to commit, and the 
risk of which they chose to incur. 

The bill must be dismissed, with costs. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Court of the Master of the Rolls, 


Before the MASTER OF THE ROLLS. 


BLENKINSOPP v. BLENKINSOPP AND OTHERS. Nov. 14, 16, 17, 
19. 20, 21, 22, 23, 1849. Feb. 2, 1850. 


FRAUDULENT DEED-——BONA FIDE CREDITORS—JURISDICTION. 


A deed was set aside for fraud, except so far as related to bona fide creditors, where it was 
executed for the purpose of avoiding the Judicial Committee of the Privy Council, who had 
confirmed a decree of an Ecclesiastical Court for a divorce. 


Tus bill was filed by Mrs. Harriet Leaton Blenkinsopp by her next 
friend against Mr. George Thomas Leaton Blenkinsopp, her husband, 
Thomas William Fenwick, William Trotter and others, to set aside 
a deed, dated 2d September, 1842, as being fraudulent and void. 
The plaintiff had obtained, in 1841, a divorce from the Durham Con- 
sistorial Court against her husband for cruelty and adultery, which 
decree was afterwards confirmed on appeal, by the Judicial Commit- 
tee of the Privy Council, together with alimony, amounting to £160 
per annum, which had been allotted by the Surrogate. It was then 
alleged that the defendant, Blenkinsopp, in order to evade the process 
of the Privy Council, executed a deed, dated 2d September, 1842, 
whereby he conveyed to the defendants, Fenwick and Trotter, all his 








THE NEW-YORK LEGAL OBSERVER. 271 


Queen’s Bench—Doe d. Lord Arundel v. Fowler. 











lands, &c., situate in Northumberland, upon certain trusts, for the 
creditors named in the deed, and also to pay an annuity to himself 
and three sons for life, and to his wife if she desisted from the pro- 
ceedings in the Ecclesiastical Court. Blenkinsopp then went to reside 
within the precincts of Holyrood House, in Scotland, in order to avoid 
service of all process, &c. 


Turner and Glasse for the plaintiff. 
Roussell and Dickinson for defendant Blenkinsopp. 


Walpole for defendants, i*enwick and Trotter.. 
Cur. adv. vult. 


The Master or THE Rotts said the deed was fraudulently 
executed, to defeat the plaintiff’s right against the defendant’s pro- 
perty, and as the Privy Council had no power to set it aside, this 
court would interfere. It could not, however, be set aside as re- 
garded the bona fide creditors, and, therefore, the defendants, Fen- 
wick and Trotter, would be declared trustees for the plaintiff so far 
as related to the moneys due, or hereafter to become due, to her, sub- 
ject to such bona fide debts only, of which there must be a reference 
for an account. The bill would be dismissed against the bona fide 
creditors, with costs, which the plaintiff might recover from the de- 
fendant, Blenkinsopp. 


Queen's Bench. 
Dor d. Lory ArunpEL v. Fowier. Feb. 1, 1850. 


CERTIFICATE OF BURIAL——PRODUCTION FROM PROPER CUSTODY— 
NEW TRIAL-——REJECTION OF EVIDENCE. 


On motion for a new trial, held, that a certificate of burial was not shown to be produced 
from the proper legal custody, where the witness who produced it stated he went to K., and 
upon inquiring for the house of the parish clerk, he saw, at a house to which he was direct- 
ed, a man who said he was the parish clerk, and who produced a book, in answer to a re- 
quest for the certificate, H. B., andthe witress copied the same from such book. 


Crowder, Q. C., showed cause against a rule for a new trial, on the 
ground of their improper rejection of a certificate of burial of Henry 
Blandford, given in evidence at the trial of an action of ejectment. 
The certificate was produced by a witness, who said that he went to 
Kingston-upon-Thames, and upon inquiring the residence of the 
parish clerk, was directed to a house where he found a man who said 
he was the parish clerk, and who produced a book from which the 
witness copied the certificate. 

Greenwood, Q. C., in support. 

The Court held, that the certificate was not shown to have come 
out of the proper legal custody, and therefore discharged the rule. 
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THE CONTRACT OF ENDORSEMENT. 


The two following letters have been addressed to the writer of the arti- 
cles which have appeared in the N. Y. Legal Observer under the above title : 


MEtrosE, Dec. 6, 1849. 
Dear Sir,—I am much indebted to you for the copy you had the 
kindness to send me of your treatise on the liability of endorsers, as 
affected by the form of the notice of non-payment. Ihad the pleasure 
to receive it this morning, and have just finished its perusal. 
Disclaiming the arrogance of pretending to be wiser than the 
Judges of the Court of Appeals, I may be permitted, nevertheless, to 
say, that you have shown what seems to me very strong reasons, 
founded in both reason and authority, for questioning the soundness 
of the decision of that Court,in the case of The Cayuga Co. Bank v. 
Warden § Griswold. 
Believe me, dear sir, 
With great regard, 
&c., &c., 
A. CONKLING. 
Warren T. Worven, Esq. 


AtBany, June 10, 1850." 
Dear Sir,—Accept my thanks, for a copy of your book on “ The 
Contract of Endorsement.” Although I had before seen most of the 
materials of which it is composed, I am glad to get them in a more 
convenient and enduring form. As I was related to two of the 
directors of the Bank,’ I took no part in the decision of the case of The 
Cayuga Bank v.Warden § Griswold; but [ then thought, and still think, 
the decision of the Court of Appeals was wrong ; and I expressed 
that opinion to my associates in the consultation room, after a majo- 
rity of them had declared in favor of reversing the judgment of the Su- 
preme Court. Judge Gray read an opinion in favor of affirming the 
judgment, and Judge Wright did not act, for the reason that he had 
not heard the argument. 
I am, respectfully and truly, yours, 
GREENE C. BRONSON. 
Warren T. Worpen, Esq., s. 
AUBURN. , 





